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January 20, 2011
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Bethesda, MD 20892‐0160
Re: NIH Images, a database of images in biomedical literature
Dear Dr. Collins:
The Professional & Scholarly Publishing division of the Association of American Publishers and members
of the DC Principles Coalition, have previously commented to the HHS and NIH on the implementation
of various policies affecting the publishers of scholarly and academic journals, including the Public
Access policy (see http://publicaccess.nih.gov/). We have accepted as a general principle that NIH
would, in its implementation of the Public Access Policy , abide by the Congressional requirement under
the Consolidated Appropriations Act of 2008 to implement the policy “in a manner consistent with
copyright law” that would respect copyright law and limit its relevant activities to the relatively narrow
grant of rights authorized by Congress (i.e. that the material to be posted and made publicly accessible
would be a “manuscript” displayed on PubMed Central (PMC). The notion of preparing “derivative
works” was specifically excluded from the “small strand of the worldwide rights” retained for the
implementation of the Policy in the NIH FAQ on how the Public Access Policy affects copyright holders
(see FAQ 5 at http://publicaccess.nih.gov/FAQ.htm#819).
The recent notice from the NIH of 28 October 2010 (see http://www.nih.gov/news/health/oct2010/nlm‐
28.htm) announces a number of applications involving images from journal articles deposited in PMC,
including the creation of a new NCBI database of images, and the enhancement of images and image
searching on PubMed as well as on PMC. To the extent that NIH has not negotiated with and obtained
permission from the journal publishers who own the copyright in the respective articles, including
images and other illustrations, it is our view that such use is a derivative work and an unauthorized
expansion and extension of the limited rights granted NIH, and as such would violate copyright law. We
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